IN ARBITRATION PROCEEDINGS

PURSUANT TO AGREEMENT BETWEEN THE PARTIES

In the Matter of a Controversy )
Between )

CITY AND COUNTY OF SAN FRANCISCO, )

Employer, ) OPINION AND AWARD
)
and ) FRANK SILVER,
) Arbitrator
SERVICE EMPLOYEES INTERNATIONAL )
UNION, LOCAL 790, ) ERD No. 90-05-1330
)
Union. ) March 31, 2006
)
RE: Environmental Control Officers )
)

This dispute arises under the Collective Barg@igreement between the above-named
parties. Pursuant to the terms of the Agreembist Arbitrator was selected to hear the evidence
and to determine the issues.

A hearing was conducted on October 21, 2005, mFancisco, California, at which
time the parties had the opportunity to examine@nds-examine witnesses and to present
relevant evidence. Both parties submitted clobingfs which were received on January 23,

2006.



APPEARANCES:

On behalf of the Employer: Thornton C. Bunch, Deputy City Attorney

On behalf of the Union: Anne I. Yen, Weinberggeo& Rosenfeld

ISSUE

Did the City violate the Agreement, including ¥Werk Preservation Agreement, with
respect to the use of employees from non-SEIU lrargaunits to participate in citation walks
pursuant to the Mayor’s February 17, 2005 annouec¢mf a new anti-littering campaign? If
so, what is the appropriate remetly?

PERTINENT PROVISIONS OF THE AGREEMENT

A. 2003-2004 CITY-SEIU Work Preservation Agreement

[ll.2.b.ii. Bargaining Unit Work:  The City agrees that it will not assign work emtty performed by
SEIU represented employees to any other bargaimiitg

B. The Collective Bargaining Agreement

1 8. Upon adoption the provisions of this Agreemenmtlissupersede and control over contrary or
contradictory Charter provisions, ordinances, nasmhs, rules or regulations of the City to theegtt
permissible by Charter Section A8.409.

1 10. Pursuant to the provisions of the Meyers-MiliasBn Act, as amended, the City agrees to meet and
confer with the Union in advance regarding any pssal changes in working conditions within the soope
representation.

1 11. Except to the extent there is contained in tigse@ment express and specific provisions to the
contrary, nothing herein shall be construed tarictsiny legal city rights concerning directionitsf work
force, or consideration of the merits, necessitgrganization of any service or activity providedthe
City. The City shall also have the right to exercise control and discretion over the city'samigation
and operations. The City may also relieve emplsyeem duty due to lack of work or funds, and may
determine the methods, means and personnel by wiecBity’s operations are to be conducted.

I

FACTS

! The issue has been formulated by the Arbitrdiased on the record and the parties’ proposedsssliee initial

grievance referenced the assignment of litter eefoent duties to employees both inside and outhléocal 790
bargaining unit. However, as discussed on therdeand in post-briefing correspondence between seluthe issue
in this arbitration is limited to the question @&s&gning these duties to non-bargaining unit persbn
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During the 2003-2004 fiscal year, the City laifl@humber of Class 8280 Environmental
Control Officers (ECOs) employed in Department oblc Works. On or about January 15,
2005, the City eliminated the remaining ECO poasgicalong with 8282 Senior ECO positions
in the Department. At that time, there were figgular ECOs, who were subject to layoff, in
addition to four as-needed ECOs. Prior to theffayloe parties met and conferred regarding the
impact of the layoff, but those discussions didinolude the subject matter of the anti-littering
campaign which was announced by the Mayor on Fepdig 2005, and which prompted the
current grievance (Tr. 12-18) There was no grievance filed over the layofflitse

According to the ECO class specification, thegolailed enforcing compliance with
municipal codes relating to litter and environméntatrols, investigating complaints,
interviewing witnesses, issuing citations, and mgldourt appearances. Job duties included
conducting educational campaigns by making preentaor one-on-one contacts with
merchants, property owners, and other memberseqgfublic. (Un. Ex. 3.) According to former
ECO Jorge Montiel, no employees other than ECOglady performed litter enforcement work,
and ECOs would in fact be called by the police,fand parks and recreation departments to

enforce litter abatemefit.

2 The Work Preservation Agreement establishesngarial Job Placement Committee, the primary purpifs

which is to find open, vacant, budgeted positiamrseinployees who have been laid off. That committet, and as
a result, the ECOs who were laid off were placedthrer positions, inside and outside the Departreditiough

some employees suffered a period of layoff beforattzer position was found and some of the jobs aélewer

wage rates. The record is not clear whether thidegamet and conferred separately from the disonssn this

committee.

3 Montiel noted that laborers in the Public Workspartment would also receive service requestseckiit litter,
but from the context it appears that laborers weimarily responsible for cleaning up litter anchet garbage,
while ECOs performed code enforcement duties (#). HHe testified that Edwin Lee, the Public Wodkeector,
explained that in laying off ECOs, he had to chdwestveen picking up garbage and enforcing theldisi-statutes,
and he made the decision to retain employees whbbssas to pick up garbage (Tr. 59).
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On February 17, Mayor Gavin Newsom announced ggréssive anti-littering
campaign” for the purpose of enforcing anti-littedinances. In conjunction with the
announcement, the Mayor sent a letter to all Gitpleyees in classifications which, under the
Police Code, were authorized to issue monetariaitsito those who littet. The letter directed
the employees to attend a “mandatory two-hour itngisession” on February 24 in preparation
for being “assigned and organized into appropgdtgion teams that will be scheduled to
conduct citation walks throughout the City, in teenpany of San Francisco Police Officers.”
(Un. Ex. 1.)

The training meeting was conducted as scheduldéebruary 24. Although the Mayor’s
letter had been sent to approximately 400 employedyg 250 attended the training. None of the
SEIU employees from Public Works whose classefistiegl among those authorized to issue
litter citations were disciplined for failing totahd the training session or for not participatimg
subsequent citation walks. According to deputgctor of Public Works Mohammed Nuru, at
the meeting the attendees were provided a schefld citation walks, and were asked to sign
up for four (Tr. 66, 69). The citation walks weagheduled primarily on Wednesdays, one in the
morning and one in the afternoon, for various neagghoods of the City.

In practice, according to Mr. Nuru, the walks lastthree to four hours apiece.

Normally, six to ten employees from the group wherevasked to attend the training session
show up for the walks, and they are divided int@kan groups of two to three, each

accompanied by police officers or special patrol (D1). Although referred to by the City as

* Police Ordinance No. 87-03, originally enactedl#87 and amended in 2003, provides authority fotous

classes of employees, both inside and outside B $argaining unit, to issue citations to membafr¢he public
who litter. (City Ex. 1.)



“volunteers,” these employees participate in thaticin walks while on paid City time, and with
the permission of their respective

departments (Tr. 105). The walks are led by mamegt and/or supervisory employees from
Public Works, who, according to Mr. Nuru, have et 90% of the citations that have been
issued on these walRsThe employees from other departments have béeul as focus on only
three of the anti-littering ordinances (out of ¥8inances for which citations have been issued
during the walks), and their purpose is primardyeational, as opposed to direct enforcement.
Although the volunteers have issued some citatioose of them has been asked to testify at a
court hearing or to perform an investigation (T#-GB).

POSITIONS OF THE PARTIES

The Union

The Union argues that the City has violated theRNRyeservation Agreement, section
[1.2.b.ii, by assigning the work of ECOs to othmargaining units. The Union insisted on this
language to prevent erosion of the bargaining anid, the City ultimately agreed to it. In
addition to the contract right, PERB and the NLRBagnize the principle that a unilateral

transfer of bargaining unit work outside the undlates the duty to meet and confer.

°> The management and supervisory classificatiotisirwPublic Works have long been authorized to asktter

citations under the Police Code. Mr. Nuru tedtifieowever, that prior to the citation walks, meostnagers seldom
issued citations and that he had personally ispusdibly ten citations per year, as opposed tcetbrefour per
week, or more, issued by ECOs (Tr. 96-98).

The management and supervisory Public Works ermsployho have participated in citation walks include
the following: 1312 Public Information Officer (IFEE Local 21 bargaining unit); 5173 Asst. Supt. QfeSt
Cleaning and Tree Planting (Municipal Executive dksation bargaining unit); 5190 Director of Publi¢orks
(MEA bargaining unit); 6230 Street Inspectors (Uo2& bargaining Unit); 7215 General Laborer Supswi
(Laborers Local 261 bargaining unit); 7281 Strekta@ing General Foreman (Local 261 bargaining ur@j these
classifications, the only class specification whiists enforcement of litter abatement laws asec#ig job duty is
that of the 7281 Street Cleaning General ForemaedSEnvironmental Services Operations Supervis(ee EX.
5, attached to Union brief.)



Although the City now characterizes the employelks have participated in citation
walks as “volunteers,” the Mayor’s letter statedttthe training was “mandatory” and that they
would be “assigned” to scheduled walks. Thus, &argg unit work was “assigned” to others
within the meaning of the Work Preservation Agreemel he employees were directed to
participate; they did so on paid time; and themeaglaim that management ever informed the
recipients of the letter that the mandatory dikectvas withdrawn. The fact that management
has not disciplined those who have not participdt@es not change the fact that the work was
assigned. The 42 citation walks have proceedeegular, systematic fashion as planned, and
litter enforcement and education work have procéeddle ECOs have lost their jobs. The City
failed to meet and confer prior to promulgating éiméi-litter program, and the unilateral action
caused economic harm to the ECOs and erosion dfatgaining unit to the Union.

It is undisputed that before the elimination c# #¢CO positions in January, 2005, they
were the only employees who regularly performedatbek of litter enforcement and education.
The ECO job description details their litter enfreent duties, and no other job descriptions,
with the minor exception of the 7281 job descripticeference similar job duties. The anti-litter
program participants who were not Public Works ngans.had not previously performed this
type of work, and even if, as claimed by Mr. Nuhey wrote few citations, they were still
patrolling and performing educational work, and miag violators, all of which was formerly
done by ECOs. Although Public Works managers naagloccasionally issued litter citations in
the past, under PERB precedent, if there are quarlg job duties with non-bargaining unit

personnel, a unilateral transfer such that empkyeéhe unit cease to perform the work in

Union’s position




guestion is a violation of the labor organizationghts. Here the City transferred all work
previously performed by ECOs to non-bargaining emiployees, while eliminating the ECOs.

The City’s reliance on Police Code section 38 isptaced. Although that ordinance has
always provided various classes with the authooityrite litter citations, assignment of that
work has been limited by the Union’s contractual aallective bargaining rights. The parties
have always used Civil Service job descriptions,Rulice Code section 38, to discuss what
constitutes bargaining unit work. Although sect8#has been in effect since 1987, until
January 15, 2005, the listed classifications, wihminor exception of the 7281 position, did not
reference litter enforcement, and none of thosesdiaations regularly performed this work.
Police Code section 38 does not reflect an agreebaween labor and management that the
listed classifications may be assigned the worHl,taere is no agreement or past practice to treat
section 38 as a work assignment.

The Union contends that the City has violated IloghWork Preservation Agreement and
MOU paragraph 10 by unilaterally transferring EC@rkvoutside of the bargaining unit. As a
remedy, it is argued that the City should be ordl¢necease and desist from assigning ECO work
to employees in other bargaining units, and shoeiltstate affected ECOs with back pay and
interest. The City

The City argues that since 1987 the authoritgs$oe litter citations has been vested, by
Ordinance 87-03, in various job classificationsdre)/those represented by SEIU. Therefore,
the Union cannot claim that the job duty of issulitigr citations is exclusively within the

bargaining unit, merely because it is spelled nuhe 8280 ECO class job description. The

Union’s position




police ordinance does contradict the provisiontheflabor agreement, and MOU paragraph 8
does not apply.

Due to fiscal problems, the City determined inukag 2005 to change its approach to
dealing with litter in the City, eliminating the 8@ classification and focusing public attention on
the problem through citation walks by City emplay&ého went into the neighborhoods to effect
“behavioral change.” Forty-two such walks, lastthgee to four hours each, were scheduled
during the year, and during a nine month period diéiions were issued. The issuance of a
citation requires 10 to 15 minutes. Thus the totaé for the walks in nine months was less than
168 hours, and the time spent issuing citationslassthan 52 hours.

Although the 8280 job description referencestitientrol and issuance of citations, the
parameters of bargaining unit work as referreahttine Work Preservation Agreement are not
confined to the Civil Service job descriptions.slbf compelling significance that the 8280 ECO
job classification was eliminated by the City aslahuary 2005. Thus, when the Mayor initiated
the anti-litter campaign calling for citation wallteere was in fact no specific ECO job
classification. Therefore, there was no curremgg@aing unit work confined to SEIU employees
at the time the program was implemented, and thepCoperly relied on the police ordinance
which had been in effect since 1987. At the same,tthe City honored all provisions of the
Work Preservation Agreement with respect to intigotaplacement, job retraining and
assistance, etc.

The City has the contractual and legal right yod# employees and to eliminate jobs

within its civil service system, and the City mistobligation to meet and confer on the layoff

Emplovyer’s position




and job elimination issues. Under the managemegitsrclause, the City determines the
methods, means and personnel by which the Cityésatipns are to be conducted. To the extent
that the Union seeks reinstatement of laid off &&Mly the Civil Service Commission has the
authority to restore job classifications once thaye been eliminated.

For the above reasons, the City argues that theagrce is without merit and should be
denied.
1
1

DISCUSSION

A. The Work Preservation Agreement.

The Union has argued that the City violated twgasate provisions of the MOU, section
11.2.b.ii of the 2003-2004 Work Preservation Agmeent’ and paragraph 10 of the basic MOU,
referencing the meet and confer obligations ofMlegers-Milias-Brown Act. Because the
analysis under these two provisions is somewhédréifit, they will be addressed separately.

All Environmental Control Officers and Senior EC®Bo remained employed by the
Department of Public Works in January, 2005 weick d&déf on or about the 1%50f that month.

On February 17, 2005, Mayor Newsom announced tipgemmentation of an “aggressive anti-
littering campaign,” including a mandatory trainisgssion for all employees authorized to issue
anti-littering citations under the Police Codenc& 1987, Ordinance 87-03 (as amended) has

authorized various City employees, both inside @amndide the Local 790 bargaining unit, to

® As stipulated by the parties, the Work Preseovafigreement remains in effect until June 30, 20069-10).
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enforce the litter abatement code sections. Asvagit to this proceedinghe question is
whether the use of non-SEIU-represented persoargrticipate in citation walks under the
Mayor’s program constituted an assignment of ciifbangaining unit work outside the
bargaining unit in violation of the Work PresereatiAgreement.

Although the training session was announced aglatary, employees who did not
attend have not been disciplined. In additionudgpublic Works director Nuru testified that
employees who did attend the training were “ask@d’&@ncouraged” to sign up for four of the
scheduled 42 citation walks, but it is uncleah#y were informed that their participation was
required under penalty of discipline if they failiedsign up. Employees who have gone on
citation walks, however, have done so on paid time, have been released by their departments
to do so. Whether these employees have been eddqoiparticipate in citation walks under
penalty of discipline is not determinative of whatltheir participation represents a job
assignment. That they are acting as City employessolling, educating citizens, and issuing
some citations, on paid City time under a formalgoam organized by, and at the request of, the
Public Works Department, and with the cooperatibtneir respective departments, establishes
that this activity represents a job assignment.

The further questions are whether the work peréafon citation walks represents
bargaining unit work within the meaning of sectldr2.b.ii of the Work Preservation
Agreement, and if so, whether at the time the ke campaign was initiated, it can be said that
the work was “currently performed” by SEIU represehemployees. The evidence shows that

until January 2005, litter enforcement had beefopered almost exclusively be ECOs and

! See fn. lante.
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senior ECOs within the Public Works Departmente 8280 ECO class specification states that
such employees will “patrol” assigned areas to 6erd compliance” with litter abatement codes,
will issue written warnings and citations, will iestigate complaints and interview witnesses,
will testify in court, and will conduct educationsdmpaigns to encourage compliance.

The City notes that most of the citations issuadng the citation walks have in fact been
written by Public Works management and supervigergonnel who have led the walks, rather
than by the non-Public Works employees who havieqggaated in the walks. It also points out
that a relatively small amount of time has beersaomed by the walks, and even less by the
actual process of issuing citatichsdowever, ECOs, before they were laid off, did sypend all
of their working time writing citations. They palied neighborhoods, talked to citizens and
warned them about litter code violations, and eedag educational activity. Although the
format of the citation walks is different than theependent, day-to-day work of ECOs, the
basic job functions are the same. In additiomaalgh the non-Public Works employees have
long been authorized under the Police Code to Wil citations, the City has offered no
evidence to demonstrate that they have done $eipdst, and they needed to be trained to carry
out their new assignment. The non-Public Workslegges have in fact written some citations
on the citation walks, and they have generallygranéd functions that were previously assigned
to ECOs.

Further, the extensive citation-writing by Pulliorks managers and supervisors during
the citation walks represents a distinct assignroétitat work to them, since as Mr. Nuru

testified most of the employees in managerial diaations have only occasionally written

8 The City totals the amount of time for the walkger a nine month period as 168 hours. Since citeh

employees typically go on the walks, the actual imaurs involved in the walks is a multiple of 168.
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citations in the past. In addition, by leading titation walks, these supervisors and managers
have engaged in “patrolling” for the purpose ofi-ditter code enforcement, a primary job duty
of ECOs. All of the managerial and supervisorgsifications who have led the walks are in
fact represented in other bargaining ufiitfherefore, the assignment of new citation-writing
duties to those employees, in the context of lgathe citation walks, also represents an
assignment of work to other bargaining units.

The City’s primary contention is that since thepdogees on citation walks have long
been authorized under the Police Code to writerlabatement citations, litter citation-writing
does not constitutexclusive Local 790 bargaining unit work within the meanwfghe Work
Preservation Agreement. The ECO class specificatiowever, focuses exclusively on duties
related to litter abatement code enforcement, hedCity has not provided any non-Public
Works job description that contains any referecguch duties. The only job description
referenced by either party that specifically refiees litter abatement duties is that of a
supervisory classification in the Public Works Depeent, that of 7281 Street Cleaning General
Foreman, which lists litter abatement along witngnather duties. By definition, “bargaining
unit work” is a concept which arises out of colieetbargaining, and its parameters are
established by the collective bargaining agreerardtthe past practices of the parties
interpreting and applying the agreement. The exades undisputed that both parties
traditionally refer to Civil Service class spec#imns when a dispute arises as to work assigned

to particular classification$. While class specifications are not necessariliyeip up-to-date in

o See fn. 6ante.

19" This arbitrator has issued at least two decisionslving out-of-classification claims by SEIU-negsented

employees in which a primary focus of the evidelmag been interpretation of the relevant class Spatbdns.

12



terms of all job duties, in the absence of any evo@ that litter code enforcement has been
regularly assigned to other classifications, it tiaesconcluded that this is Local 790 bargaining
unit work within the meaning of the Work PresereatAgreement.

Finally, it is argued that at the time the Mayonaunced the citation walks, ECOs were
not “currently” performing litter enforcement works required by section Ill.2.b.ii, since their
positions had been eliminated and they had bedrofaa month earlier. This argument cannot
be accepted. Although the positions were elimohdtgere is no evidence that the civil service
classification had been rescindédThat the ECOs had been so recently laid off lsefioe
organization of citation walks to perform work whithey had performed until the time of their
layoff is sufficient to satisfy the requirementtiiae work was currently being performed by
SEIU represented employees. To conclude othemwosed permit an evasion of the clear intent
of the section: to prohibit the erosion of thedaaning unit by reassigning work historically
within its jurisdiction.

Also, it is no defense that the City had met amaferred with the Union about tieapact
of the layoff, and that it had fulfilled its obligans regarding the work of the Internal Job
Placement Committee. As stipulated, the partidsidi meet and confer concerning the subject-
matter of the citation walks, which had not yetribaanounced (Tr. 12-13). The City has the
managerial right to make the decision to lay ofpyees. That basic right, however, is limited
by Section I11.2.b.ii of the Work Preservation Agreent, which prohibits the City from
assigning current bargaining unit work to non-SE#gresented employees. Under the

circumstances of this grievance, the City has teaoldhat contractual requirement.

Y The City’s suggestion that restoration of theifpmss would require action by the Civil Service r@mission is
not supported by the evidence.
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B. Paragraph 10 — the meet-and-confer obligation.

The Union also argues that the City violated tiédLgory obligation to meet-and-confer
regarding proposed changes in working conditiaesthe removal of bargaining unit work, as
protected by paragraph 10 of the MOU. In making #ingument, the Union does not concede
that it would have had any obligation to reach agrent over the reassignment of ECO job
duties so long as the Work Preservation Agreenamained in effect. Since it has been
concluded that the City violated the Work Preseovef\greement, it is not necessary to consider
this issue in detaif® It is worth noting, however, that the case latediby the Union establishes
a bargaining obligation with respect to the transfeébargaining unit work, and in this respect
the cases indirectly provide additional supporttha proposition that the transfer of ECO job
duties outside of the bargaining unit violated erk Preservation Agreemetit.

C. The remedy.

As previously observed, the City has the basicaganal right to lay off employees,
whether to save money or to eliminate job functiamdoth. However, the layoff in this case
resulted in the reassignment of bargaining unitkkomon-bargaining unit personnel, in
violation of the Work Preservation Agreement, ragsthe question of whether, as a remedy, the
laid off ECOs and senior ECOs are entitled to teiesnent with back pay and benefitslt is

concluded that this would be the appropriate remedwyever, the scope of the remedy is

12 Also, the grievance did not allege a violatiorpafagraph 10.

13 SeeCalistoga Joint Unified School District, PERB No. 744 (1989Pesert Sands Unified School District, PERB
No. 1682 (2004)Regal Cinemas, Inc. v. NLRB, 317 F.3d 300 (D.C.Cir. 2003).

* As previously noted, there is no evidence thatdivil service classifications have been elimidate that the
restoration of the budgeted positions would reqaaion by the Civil Service Commission. (See fn)1
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unclear based on the record in this case. Alth@dytitation walks were initially scheduled, it is
unclear how many walks have been conducted, how m@ployees have participated, and how
many employee-hours have been involved in theioitatalks™ For this reason, the matter
must be remanded to the parties to consider théauand identity of ECOs and senior ECOs
whose work has actually been displaced by the@itavalks, and who are therefore entitled to
be reinstated and made whole.
I
I

AWARD

1. The City violated the Work Preservation Agreetnwith respect to the use of
employees from non-SEIU bargaining units to pgrate in citation walks pursuant to the
Mayor’s February 17, 2005 announcement of a newlisteting campaign.

2. As aremedy, Environmental Control Officersl &enior Environmental Control
Officers laid off by the Department of Public WoiiksJanuary, 2005 are entitled to be reinstated
and made whole to the extent that their work wassigned to non-SEIU represented employees
through the citation walks. Consideration of thepe of the remedy is remanded to the patrties,
subject to the discussion in part C, above.

3. The Arbitrator retains jurisdiction with regpéo implementation of the remedy.

Dated: March 31, 2006

15 see fn. 9supra. In addition, the citation walks have involved lzange in format for litter code enforcement

work, and it is possible that the City may wantétain in some respects the citation walk approaathile ECOs
are entitled, under the Work Preservation Agreenternparticipate in citation walks, this decisionpeasses no
opinion as to whether, or under what circumstanses)e aspects of the citation walks may be retaisigject of
course to the constraints of the Work Preservatigreement and paragraph 10.
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Frank Silver, Arbitrator



